The phrase "commercial practices" as used in the tide of this article requires definition. I suggest two possible meanings. First, commercial practices may mean the aggregate of actions taken by parties to business transactions. In particular it may involve a determination of whether goods are usually sold to a retailer by a wholesaler or by a manufacturer in a particular industry; whether wholesalers in the industry sell on open account or for cash, and if the former, what the usual credit terms are; whether the wholesaler usually seeks and obtains security if he sells on credit; whether a particular class of lender is used if the wholesaler or manufacturer sells for cash; whether, if the transaction is a secured one, the chattel mortgage, conditional sale, consignment, or other security device is customarily employed. Obviously it may include a multitude of other questions. The Bulk Sales Article will have little effect on "commercial practices" so defined, at least when considered apart from the rest of the Code.
Second, commercial practices may mean the steps taken as a matter of practice when a possible or certain bulk sales situation arises. It is in this sense that the phrase is used in this article.
In order to acquire some information as to what the present practices aie, over and above what may be gleaned from an investigation of existing statutes and the cases decided under them, a questionnaire containing the following seven questions was prepared:
i. Please describe in detail just what steps are followed in complying with the bulk sales law of your state in the ordinary cases.
2.
To what extent are escrow arrangements used? 3. Do you ever require a bond from the seller as a substitute for compliance? 4. Are there a large number of transactions in which the law is ignored because of the undoubted solvency and honesty of the seller?
5. In your opinion, is there any actual fraud in any substantial percentage of sales in which the statute is not complied with? 6. What, in your opinion, are the principal reasons for the decrease in bulk sales litigation during the past ten years? 7. What, in your opinion, will be the principal effects on commercial practices in your area of the Bulk Sales Article of the Uniform Commercial Code, if it should be adopted?
The questionnaire was sent to the Managers of Credit Men's Associations in twenty-five major cities. Replies have been received from thirteen managers, and those replies serve as the basis for my conclusions as to what the "commercial practice" is in the areas covered.
Before embarking on that phase, however, it is necessary to describe bulk sales statutes generally and to examine the provisions of the Bulk Sales Article of the Uniform Commercial Code.
I
The first bulk sales statute was enacted in 1896 in Louisiana. 1 It came as the result of dissatisfaction with what was considered a defect in the law of fraudulent conveyances, i.e., the situation where the purchaser of a stock of goods could not be proved to have had any fraudulent intent even though there was clearly fraud on the part of the seller. In some jurisdictions 2 such a sale was treated as a "Badge of Fraud," but even this procedural aid was denied creditors in other jurisdictions. 3 The purchaser had goods for which he had paid, and the seller went to parts unknown with the purchase money, leaving his creditors unpaid. In order to prevent such occurrences, statutes have been enacted in every state and the District of Columbia which provide either that a sale of the proscribed type may be avoided by creditors unless the act is complied with, or that such a sale not in compliance with the act results in a prima facie case of fraud. Although many of the statutes were modeled on that of New York, and others on that of Pennsylvania, there are significant variations even within these classes. 4 Some features of each are incorporated in the proposed statute under consideration and will be discussed in connection therewith.
The provisions of the Uniform Commercial Code relating to Bulk Transfers comprise Article io of that code, and are contained in some eleven sections. The first section merely states the name of the article. The second section is as follows:' (i) A "bulk transfer" is any transfer in bulk and not in the ordinary course of the transferor's business of a major part of the materials, supplies, merchandise or other inventory (Section 9-io9) of an enterprise subject to this Article, or of so much thereof that what remains, together with the transferor's other assets exclusive of the consideration received for the transfer, is inadequate capital for the regular conduct of his business. (2) "Transfer" includes the voluntary creation of a lien or other security interest in such property. Certain key terms should be discussed in the light of their meaning under existing statutes. The first of these is "in bulk." Considered apart from its relationship to the phrase "and not in the ordinary course of the transferor's business of a major part of.. .", "in bulk" would seem to be descriptive of a sale "... where separating, counting, measuring, weighing or dividing in parcels, packages or barrels does not take place but where the mass and the heap are sold as one" 8 Nevertheless, "in bulk" has been rather a term used to determine whether successive transfers of parts of a business fall within this type of statute It has also served as a sort of quantitative test in situations where the statute does not contain a relative quantitative minimum. ' The next key term is "not in the ordinary course of the transferors business .. This phrase suggests a qualitative determination,' and means simply "is this the sort of transaction in which this merchant normally engages?" It should be noted that the reference is to "the transferor's business" (italics added) and not to businesses of the same general type. Thus custom in the industry, apart from a showing that this seller operated in the same way, would appear to be immaterial.' 0 "Major pare, seems to be the next key phrase. This term means simply more than one-half of the total stock. The act is prima fade applicable' when that proportion is sold. It should be noted, however, that there is an alternative situation: "or of so much thereof that what remains, together with the transferor's other assets exclusive of the consideration received for the transfer, is inadequate capital for the regular conduct of his business." This is an entirely new idea, in so far as this writer knows. It is found in none of the existing statutes. It presents a new problem of a somewhat different nature to the attorney who must decide whether his client must comply with the statute. The criterion is not, strictly speaking, that of solvency or insolvency, but it is a related idea. The determination is, of course, a factual one, and it may not be simple. It appears that the effect will be to force compliance in close cases in order that the purchaser will be fully protected. That seems desirable.
When what is sold is "equipment," rather than "inventory," a different test is applied. That test is "substantial part."' 2 Again a factual determination must be made in each case, it appearing that "substantial part" may be less than a "major part," one of the tests used in determining whether a sale of inventory is included. It should be noted that a sale of equipment alone is not interdicted by the statute.
Realism requires, however, that the above phrases be considered collectively rather than individually. There seem to be four separate factual determinations called for, but in reality that is not true. They are (i) was the sale "in bulk," (2) was it "not in the ordinary course of the transferor's business," (3) was it either (a) of a "major part" of the materials, etc. of the enterprise or (b) "of so much thereof that what remains, together with the transferor's other assets exclusive of the consideration received for the transfer, is inadequate capital for the regular conduct of his business," and (4), if a transfer of equipment as well as inventory, was it of a "substantial part of the equipment?" . "In bulk," as defined by the New York Supreme Court, seems to be a rather unwise phrase to include in the statute. Surely it is not material that the stock of goods is either itemized or not itemized, that a per unit price is or is not set on each. item. Something else must have been intended. As suggested above, "in bulk" has served as a relative quantitative minimum in states having statutes which prohibit the sale of "any part.: While the section we are considering contains the limitation "major part," there is no specific quantitative minimum set in the alternative situation. In the determination of whether enough is left to carry on the business in the usual way, the quantity sold may vary from little to much. Certain businesses are always that close. to the "brink." I suggest that "in bulk" serves as a relative quantitative minimum when the problem is the determination of whether enough has been sold so that what is left is not enough to conduct the business in the regular manner.
"In bulk" and "not in the ordinary course of the transferor's business" have been so interwoven in judicial decisions that it is nearly impossible to determine where one ends and the other begins.l3 It is believed that the use of "in bulk" in this section is justified on two grounds; (i) the reason stated above, i.e., to serve as a relative quantitative minimum when the issue is whether enough has been sold so that what is left is not enough to run the enterprise in the regular way, and (2) because "bulk sales" is now a generic term in common usage to describe this type of transaction.
Whhin the same section is included a description of the types of businesses covered, a description of the type of goods covered, a description of the kind of transfers covered, and a statement that all bulk transfers of goods within the state are subject to the Article. Subsection io-io(4) contains, in one sense, a somewhat broader description of businesses covered than is usually found in existing statutes, while in another sense it is narrower than that found in some others. Thus it would include retailers, wholesalers, and manufacturers. Usually manufacturers, 14 and occasionally wholesalers,'" are excluded from the operation of bulk sales statutes.
Conversely it excludes all service establishments, while some of the existing statutes cover service establishments.' 6 The Reporter recognizes that some bulk sales risks inhere in the excluded businesses, but he wisely points out that ". . . unsecured credit is not commonly extended in the faith either of a stock of merchandise or of equipment.. ." in the case of businesses which sell services rather than goods.' 7 In terms of commercial practice this means simply that there will be a change one way or the other in most jurisdictions as to which businesses are included in the Act.
Section 9-IO9 of the Code defines "inventory" as follows:
Goods are (5) "inventory" if they are held or are being prepared for sale or furnished under a contract of service or if they are raw materials, work in process or materials used or consumed in a business. Inventory does not include farm products or equipment;
and defines "equipment" as follows: The phraseology of the section seems designed to be an integral part of the statement of businesses covered. Thus it would seem to cover all chattels owned by a business except those expressly excepted by the above subsections. Most important among the different possible kinds of chattels within the "equipment" class would be what are presently described in bulk sales statutes as "fixtures," although obviously "equipment" is a broader word than "fixtures." Roughly speaking, it includes all tangible chattels, both real and personal, which are used in any of the included businesses except those specifically excepted. The definition of inventory is broad enough to include manufacturing businesses. The language of Section io-xo2 clearly excludes from the statute transfers of intangibles such as accounts receivable and good-will.
Subsection io-i02(2) states:
(2) "Transfer" includes the voluntary creation of a lien or other security interest in such property.
The language precludes a holding, common under some statutes, that whether a chattel mortgage is interdicted by the statute depends on whether the state is a "lientheory" or "tide-theory" state 1 8
Section io-io3 enumerates those transfers which are excepted from the Article. The first exception is stated thus: (i) Those made for the sole purpose of giving security for the repayment of new value extended to the transferor (Section 9-I1). But if a bulk transfer also secures existing debts it is subject to this Article as to them;
Whether chattel mortgages and pledges are transfers within the meaning of that term as found in existing bulk sales acts is a controversial question." Some of the existing statutes contain provisions which bring bulk mortgages within them. 20 In other jurisdictions separate statutes relating to bulk mortgages may be found. 2 ' As indicated above, where there is no express statutory provision, the courts have disagreed, and the turning point has usually been whether tide passed to the mortgagee. What is important is that this statute clearly provides an answer, and a very sensible one. Transfers made to give security for new value are excluded. The reason is that those transfers are completely covered in Article 9 of the Code. It would seem that any security transfer for new value, except one of the purchase-money chattel mort- The second exception is stated thus:
(2) General assignments for the benefit of all the creditors of the transferor, and subsequent transfers by the assigneee thereunder Three things should be noted: (i) the assignment must be for the benefit of all creditors, (2) nothing prohibits the assignor's requiring a release of the entire debt as a condition of participation, and (3) subsequent transfers by the assignee are excluded. The explanation is that a general assignment does not prejudice creditors, it benefits them. This provision may encourage the use of general assignments in those jurisdictions where they are not now excluded from the bulk sales statutes. Subsection (3) states that "Sales in foreclosure of a lien or other security interest" are excluded. There have been some holdings that even though the transfer of a security interest is not within the statute, the foreclosure of the interest is within it.Ps That problem, with its unfortunate solution, is eliminated.
Subsection (4) provides that "sales by executors, administrators, receivers, trustees in bankruptcy, or any public officer under judicial processs" are excluded. A similar provision is found in almost all of the existing statutes.
Subsection (5) is stated as follows:
Sales made in the course of proceedings for the dissolution of a corporation and of which the creditors of the corporation receive advance notice substantially equivalent to that provided in this Article;
This provision is new but it is self-explanatory and seems eminently sensible. The next subsection is one of the key parts of the Article. It excepts:
(6) Transfers to a person maintaining a known place of business in this state who becomes bound to pay the debts of the transferor in full and gives public notice of that fact, and who is solvent after becoming so bound;
This section is unlike anything found in any of the existing statutes. It represents a recognition of the fact that this Article imposes a substantial amount of red tape. The idea is that the red tape should be eliminated as much as possible. Thus the Comment to the Section states in part: "If the buyer is willing to assume personal liability for those debts and is himself solvent after such assumption, there is no reason to subject the transaction to the delay and red tape which this Part imposes."
This provision will have a great impact on commercial practices as I have defined them. What we have is a real alternative to compliance with the statute in a situation where it seems that such an alternative should be present. It will mean that where there is a need for speed, as is often the case, the buyer may choose to assume liability.
He will do this, obviously, only where he can be certain that he knows all of the seller's creditors, and where the seller's debts do not exceed the agreed price for the goods. He may also require a bond of the seller if he deems it 'necessary. The creditors are in no position to complain. They have a direct action against a solvent person who can be located easily. They are in a much better position than they would otherwise be, and can probably collect with a minimum of expense and trouble. Subsection (7) is another very important part of this Article. It excepts:
(7) A transfer to a new business enterprise oganized to take over and continue the business, if the new enterprise assumes the debts of the transferor and he receives nothing from the transaction except an interest in the new enterprise junior to the claims of creditors;
This too embodies a new idea. There has been a wide variance on the point in the cases; 2 5 only one of the existing statutes expressly covers the situation. 20 The Reporter points out that ".... in all the transactions to which the subsection applies (a) both the original debtor and the new enterprise are personally bound to pay the debts, (b) the property subject to the debts before the transfer is still subject to them, and (c) the original debtor has taken nothing out of the transaction except an interest (shares in a corporation or an interest in a firm) which is junior to the debts." Again, this seems to be a sensible exception and of great value in eliminating the red tape referred to above. Subsection (8) simply excepts property exempt from execution, a clearly proper rule since the sale of exempt property could in no way prejudice creditors.
Sections i0-io4, o-io5, and io-io6 provide that a bulk transfer shall be ineffective as against any creditor of the transferor unless certain things are done. The phrase chosen to describe the effect of non-compliance is not found in any of the existing statutes. They are rather framed in fraudulent conveyance terms; thus, void, 27 fraudulent and void, 2 " presumed to be fraudulent and void, 2 " conclusively presumed presumed to be fraudulent and therefore void, and shall be held to be prima facie void. 38 As might be expected, a variety of judicial opinion as to the meaning of such phrases has resultedV° The courts have not held that any of the above phrases means "void" literally, i.e., of no effect even between the parties, but they have disagreed as to whether a rule of substantive law or a rule of evidence had been enacted.
3 7 The question has been resolved into one of whether a non-complying purchaser can prevail when he demonstrates that he acted in good faith. Again, the significance of the Section under consideration is that that problem has been avoided. Clearly the transfer can be avoided by creditors in any case where there is noncompliance. This, of course, will have its greatest effect in those jurisdictions which presently hold that a sale not in compliance is only prima facie void.
The requirements for compliance are not all found in the same Section: 'The reason is that each requirement is not applicable to every type of transfer. Section 10-104 provides that three things must be done Th every type of bulk transfer subject to the Article except as otherwise provided in Section io-xo8, relating to auction sales. Those three things are: (I) The transferee must require the transferor to furnish a list of his existing creditors. The list ... must be signed and sworn to or affirmed by the transferor or his agent. It must contain the names and business addresses of all creditors of the transferor, with the amounts when known, and also the names of all persons who are known to the transferor to assert claims against him even though such claims are disputed.
(2)A schedule of the'property transferred sufficient to identify it must be prepared. (3) The list and schedule must be preserved by the transferee for six months-after the transfer and the transferee must permit inspection of either or both or copying therefrom at all reasonable hours by any'creditor of the transferor, or" alternatively, the transferee may file the list and schedule'in a public office. "Responsibility for the completeness and accuracy of the list rests on the transferor, and the transfer is not rendered ineffective by errors or omissions therein unless the transferee is shown to have had knowledge."
The first and second of these requirements are found in nearly all of the existing statutes, the schedule of property being more often referred to as an inventory. In most statutes, there is a provision requiring that the cost price of each item be listed 0ALC.-Civ. CODE, §3440 (Deering, 1949) if possible. 3 That requirement represents the epitome of the red tape referred to above. What is needed is sufficient definiteness that the property may be identified, and, of course, that is the provision of the Section under consideration. The purpose of the third requirement is to aid in carrying out one of the purposes of bulk sales acts, i.e., to aid in carrying out the policies of the Uniform Fraudulent Conveyances Act and of the Bankruptcy Act. Thus the schedule and list are available so that creditors may know whether they can attack the transfer as a conveyance fraudulent in fact, either in bankruptcy proceedings or otherwise, even though the Bulk Transfer Act has been complied with.-The requirement is thus a salutary one.
Subsection (3), quoted above, places responsibility for omissions from the list of creditors squarely where it belongs, on the only person who in fact has such knowledge that it is fair to place responsibility on him-the transferor. Lack of similar language in the present statutes has caused some difficulty, with at least one court holding that the responsibility rests with the transferee 8 9 While that decision is extremely unfortunate from the point of view of both fairness and commercial expediency, a still more important result is the fact that a good deal of money has been spent in litigating a matter when the inclusion of a simple provision like the one we are considering could have avoided that expenditure and waste.
Section IO-IO5 states additional requirements-those relating to notice to creditors of the transferor-as follows:
In addition to the requirements of the preceding Section: (i) A bulk transfer subject to this Article which is made to secure an existing debt or debts is ineffective against any creditor of the transferor until the transferee gives notice of the transfer in the manner hereinafter provided (Section 10-107).
(2) Any other bulk transfer subject to this Article except one made by auction sale (Section io-io8) is ineffective against any creditor of the transferor unless at least ten days before the goods are moved or the transferee takes possession of them or the interest of the transferor passes to the transferee, whichever happens first, the transferee gives notice of the transfer in the manner hereafter provided (Section IO-1O7).
The comment to the Section indicates that the purpose of Subsection (i) is to notify other creditors so that they may decide whether to object on the ground that the transfer. may constitute a preference under the Bankruptcy Act. Since there is generally nothing improper about such a transfer, and since attack may be made within four months under the Bankruptcy Act, notice need not be given in advance of the transfer. 40 The transfer is ineffective, ie., creates no rights in favor of the transferee, until the notice is given. That sanction seems appropriate.
Subsection (2) is the heart of any bulk sales statute. Notice in advance is con- sidered to be the only effective way of protecting creditors. It is during that period that creditors may take any appropriate action to stop the sale if it is an improper one, or may assert pressure to see to it that their interests are properly protected. In the absence of such a provision the transferor could pocket the proceeds and disappear, the very thing which the statutes are designed to prevent. Of course, notice is of less importance where there is a requirement of application of proceeds, but nevertheless it remains of value. For instance, the consideration may be manifestly unfair, in which case the creditor may seek to have the transaction set aside as a fraudulent conveyance; or there may be omitted creditors who may receive notice only because of the fact that other creditors have been notified, and who may, therefore, file their claims in time to participate in the distribution. Section io-io6 is the most controversial Section of this Article. As yet no agreement has been reached as to whether it should be included at all. 41 It provides an additional requirement in cases where new consideration becomes available to the transferor as a result of the transfer, in the following language:
In addition to the requirements of the two preceding Sections:
(i) Upon every bulk transfer subject to this Article for which new consideration becomes payable except those made by sale at auction it is the duty of the transferee to assure that such consideration is applied so far as necessary to pay those debts of the transferor which are either shown on the list furnished by the transferor (Section io-IO4) or filed in writing in the place stated in the notice (Section 10-107) within thirty days after the mailing of such notice. This duty of the transferee runs to all the holders of such debts, and may be enforced by any of them for the benefit of all. (2) If any of said debts are in dispute the necessary sum may be withheld from distribution until the dispute is settled or adjudicated. (3) If the consideration payable is not enough to pay all of the said debts in full distribution shall be made prorata.
An obligation of this sort is now imposed by the statutes of nine states, those statutes being in what is called the "Pennsylvania form." It is designed to afford an even greater degree of protection to creditors. The principal objection is that it imposes too great a burden on the transferee. In this respect, two things should be " The Note found in the Spring 195o Draft, as corrected by Professor Bunn's letter referred to in footnote 5, supra, reads in part:
"This section is in brackets to indicate doubt whether the Act should impose any obligation on bulk buyers to see to the application of the proceeds.
"No such obligation is imposed by the law of New York or of those states which follow New York in this respect. It is imposed by the law of Pennsylvania and the states which follow Pennsylvania. A substantial number of states are in each group.
"The draft of the Act considered at the Washington meeting (May X949) contained a provision corresponding to this, which then received tentative approval. The sense of the St. Louis meeting (September 1949) was however that it be eliminated. The May, 195o, meeting voted to retain the section, but in brackets, in order that a later meeting, or individual states, might decide the question finally. noticed, (i) The only creditors protected are those listed plus those who file a claim within thirty days. This limitation considerably lessens the burden on the transferor. (2) Earlier drafts provided certain ways in which the obligation imposed by the section could be met. 43 Three suggested methods were (a) an escrow arrangement, (b) payment into court, or (c) acceptance of a bond from transferor with a corporate surety. These methods were not intended to be exclusive. The Comment to the Section found in the May 1949 Draft suggests that ".... deposit of the consideration in a special account subject to checks countersigned by the transferee or his agent" would be a simpler and yet suitable method. That Section of the Article has been eliminated, apparently on the theory that those methods of meeting the requirement would be available without express mention. It would seem, therefore, that by carefully limiting the duty of the transferee, the draftsman has eliminated the major source of objection. In any event the matter is not settled at the time of this writing.
Section 10-107 provides for two forms of notice, one to be used if the transferor's debts are to be paid in full as they fall due, the other where they are not to be so paid. In the former situation (i) The notice to creditors (Section io-1o5) shall state:
(a) that a bulk transfer is about to be made; (b) the names and business addresses of the transferor and transferee, and all other business names and addresses used by the transferor within three years last past so far as known to the transferee; and (c) whether or not all the debts of the transferor are to be paid in full as they fall due as a result of the transaction, and if so, the address to which creditors should send their bills.
If the debts are to be paid in full, it seems clear that a simple form of notice will suffice. The creditors only need to know where to send their bills, and the notice will inform them.
On the other hand, if debts are not paid in full, or where the transferee is doubtful about it, the creditors will want, and are entitled to, considerably more information. They will certainly want information which will enable them to determine whether the transaction is a voidable preference under the Bankruptcy Act, or a conveyance "'.Section 7-710 of the May 1949 Draft provided: "Without prejudice to other means of performance, the obligation of the transferee for new consideration (Section. 7-707) and of the auctioneer (Section 7-7o8) to assure due application of the proceeds is performed by:
"(a) deposit of the consideration with a responsible agency under an agreement by it to apply so much as may be needed to pay the transferor's debts as they, may be established by a reasonable method and within a reasonable period fixed by the agreement and of which notice is given, and to pay the balance to the transferor. Thirty days after the notice is a reasonable period for the original filing of claims; or "(b) payment of the consideration into the registry of an appropriate court for distribution among the creditors of the transferor, according to their several priorities; or "(c) acceptance of the transferor's bond with corporate surety in an amount at least equal to the consideration for the transfer and conditioned for prompt payment of the transferor's debts. If such a bond is given any creditor of the transferor may maintain an action on it for the benefit of all such creditors."
. :z78 fraudulent in fact because of inadequacy of consideration. Therefore, in that situaion the notice must also state:
(a) the location and general description of the property to be transferred and the estimated total of the transferor's debts; (b) the address where the schedule of property and list of creditors (Section 10-104) may be inspected; (c) whether the transfer is to secure or pay existing debts and if so the amount of such debts and to whom owing; (d) whether the transfer is for new consideration and if so the amount of such consideration and the time and place of payment; and (e) if for new consideration the time and place where creditors of the transferor are to file their claims.
Obviously if Section io-io6 relating to the application of proceeds drops out of the Article, Subsection (e) of Section io-1o7(2) must also drop out. The Section is largely self-explanatory but the distinction between Subsection (c) and Subsection (d) should be noted. Subsection (c) relates to transfers not for new value. Earlier drafts of the Article contained a separate section stating that in the case of transfers in payment of old debts, the standard notice in advance must be given 4 This section has been droped, presumably because it was superfluous. The rule laid down there is implicit in the remaining sections. The situation where the transfer is to secure old debts has been discussed in connection with Section io-io5 and particularly Subsection (i) thereof. In neither of those situations does any new consideration become available.
Subsection (d), on the other hand, can be applicable only when the transfer is for new consideration (and it is so stated in the Subsection), since it provides for a statement as to the amount of that consideration and where it is to be paid.
Section io-io8 relates the special rules applicable when the transfer is to be at auction. Obviously an auction will be utilized only where the transfer is an outright sale for new consideration. It provides: (x) A bulk transfer is subject to this Article even though it is by sale at auction, but only in the manner and with the results stated in this section. (2) The transferor shall furnish a list of his creditors and assist in the preparation of a schedule of the property to be sold, both prepared as before stated (Section 10-104). (3) The person or persons other than the transferor who direct, control or are responsible for the auction are collectively called the "auctioneer." The auctioneer shall: (a) receive and retain the list of creditors and prepare and retain the schedule of property for the period stated in this Article (Section 10-104); (b) give notice of the auction personally or by registered mail at least ten days "Section 7-7o6 of the May 1949 Draft was as follows: "In addition to the requirements concerning scheduling of property and listing of creditors . . . a bulk transfer subject to this Part in payment of an existing debt or debts is ineffective against any unpaid creditor of the transferor unless at least ten days before the goods are moved or the transferee takes possession of them or the interest of the transferor passes to the transferee, whichever happens first, the transferee gives notice of the transfer pursuant to the provisions of this Part on notice...."
before it occurs to all persons shown on the list of creditors and to all other persons who are known to him to hold or assert claims against the transferor; and (c) assure that the net proceeds of the auction are applied as provided in this Article (Section io-io6).
(4) Failure of the auctioneer to perform any of these duties does not affect the validity of the sale or the title of the purchasers, but it renders the auctioneer liable to the creditors of the transferor as a class for the sums owing to them from the transferor up to but not exceeding the net proceeds of the auction. If the auctioneer consists of several persons, their liability is joint and several.
Again it is clear that if Section io-io6 drops out, Subsection 10-108(3) (c) must also drop out.
This Section, too, is self-explanatory, but it should be emphasized that the risk of liability is on the auctioneer and not on the individual purchasers at the sale. A few of the existing statutes so provide,"' but the idea is not so clearly stated as here. The provision is an important one for if auction sales are excluded ".... the way would be open to a debtor to carry out a bulk transfer of his property without notice to his creditors and without any duty upon anyone to see to the application of the proceeds.... ,,46
Section Io-io9 is another very important and somewhat controversial section. It first describes which creditors are entitled to the benefit of the statute in the following language:
(i) The creditors of the transferor mentioned in this Article are those holding claims based on transactions or events occurring before the bulk transfer.
That definition of creditors is broader than that found in any of the cases decided under the existing statutes 7 It apparently includes claims whether they are in tort or contract, are liquidated or unliquidated, are secured or unsecured, are contingent or fixed, are presently due or not. An earlier draft so provided. 4 ' Despite the absence of such language in this draft, nothing appears to limit the breadth of the definition in any way. It is recognized by the Reporter for the Article that "This all-inclusive listing may make it hard for the transferee to perform his obligation to assure due application of the proceeds." His answer, however, is that "If the affairs of the transferor are so involved as to make it impractical to handle that obligation otherwise.. ." the transferee should pay the proceeds into the registry of the appropriate court for distribution. 9 Subsection (2) which is to be included only if Section xo-io6 relating to the application of proceeds is retained provides for something like subrogation:
'"CA.L. CIv. CODE §3440 (Deering, 1949) "lThe quoted language is from the Comment to §7-711 of the May 1949 Draft. It is not found in the Comment to §o-ro9 (the superseding provision) of the Spring 195o Draft.
(2) Against the aggregate obligation imposed by the provisions of this Article concerning the application of the proceeds (Sections io-io6 and subsection (3)(c) of io-io8) the transferee or auctioneer is entitled to credit for sums paid to particular creditors of the transferor, not exceeding the sums believed in good faith at the time of the payment to be properly payable to such creditors.
Under this wording, the idea that the responsibility for the completeness of the list of creditors rests with the transferor is reinforced. Section io-iio provides that whether one who purchases from a non-complying transferee takes subject to defects in such transferee's title, depends entirely on whether he had knowledge or notice of the defect. The rule seems clearly correct and represents the state of the existing law on the point.
Section io-iii is the limitations section. It provides that:
No action under this Article shall be brought more than six months after the date on which the transferee took possession of the goods unless the transfer has been concealed. If the transfer has been concealed actions may be brought within six months after its discovery.
The Section is self-explanatory.
II SoME EFFECTS ON COMiERCIAL PACTCES One question asked on the questionnaire referred to above related to the extent that escrow agreements have been used. Only the Missouri statute specifically provides that the purchase price may be put in escrow,6' but it does not seem that any express statutory authorization is necessary. Thirteen persons answered the questionnaire. Nine of them indicated that escrow arrangements are seldom used in their territory, while four indicated that they are frequently used. Particularly if Section io-io6 relating to application of proceeds is included in the final draft of the Article, the escrow arrangement is a very sensible way of avoiding the red tape attendant on that requirement, and it seems likely that it will be a much more widely used device if the Code is adopted in that form.
Another question was whether bonds are ever required. The answers make it clear that they are practically never used. Only the Kansas 2 and North Carolina 5 " statutes expressly authorize the transferee to receive a bond from the seller in lieu of sending out notices to creditors. It will be recalled that one of the earlier drafts of this Article provided that ".... acceptance of the transferor's bond with corporate surety in an amount at least equal to the proceeds and conditioned for prompt payment of the transferor's debts . . "' would be an acceptable way of meeting and would considerably lessen the burden of performing the obligation to assure due application of the proceeds. The old Section also provided that "If such a bond is given any creditor of the transferor may maintain an action on it for the benefit of all creditors....-r'
It is uncertain whether that alternative to compliance would be available without express mention. Certainly if notices are given so that the opportunity f the creditors to learn of the transaction is not lessened, creditors would be prejudiced in no way by the adoption of that method of complying with the application-of-proceeds requirement. Since that is true, I believe that courts would look favorably on such a procedure and that it could be used safely by the transferee. I further believe that it will come into more common usage if the application-of-proceeds requirement remains in the statute.
Another question related to whether the existing statutes were often ignored because the seller was both honest and solvent. A variety of answers was received. Eight of the persons contacted indicated that the statutes are rarely ignored for this reason, suggesting that the single most important reason for non-compliance is ignorance of the existence of a bulk sales statute. The other five persons questioned indicated, however, that in their areas the statute is often ignored for this reason. In at least two answers, however, the writers frankly stated that their answers were based on opinion and not on knowledge. That is, of course, perfectly understandable, since that sort of transaction is not likely to come to the attention of Credit Men's Associations. One other answer indicated, however, that in most instances the confidence of the transferee in the transferor turned out to be completely unjustified. Obviously that danger cannot be eliminated except by compliance. The important thing to consider is just how serious a danger it is. Is the risk sufficiently small so that the transferee can afford to take that risk in order to avoid the red tape involved in complying with the statute?
Another answerer astutely insisted on distinguishing between situations where the seller was solvent beyond question, and those where he was considered to be honest beyond question. In the first situation, he indicated that compliance was completely unnecessary, but in the second situation his answer was in the negative.
I do not believe that the enactment of this Article will have any great effect on the number of cases in which the act will be completely ignored. That seems to be dependent on external factors such as the solvency and reputation of the individual transferor involved rather than on the provisions of the Article. The Reporter points out, however, that in so far as the application of proceeds requirement is concerned, it can be ignored when the transferee is confident that the transferor can and will pay his debts in ordinary course." 8 Obviously the choice of ignoring even that requirement would depend on the same external factors.
Still another question related to the existence of fraud in fact in cases where the statutory requirements were not met. Eleven answers indicated that there were few or no cases where any actual fraud existed. One answer indicated quite the reverse, without qualification, while still another indicated that among small storekeepers there was a substantial number of instances where fraud in fact existed.
A Ibid.
" See Comment to §io-zo6.
One of the stated purposes of this Article is If it is true, as the answers indicate, that there are practically no cases of fraud in fact anyway, this purpose may well be the most important contribution of the Article, and it is a worthwhile contribution.
It should be noted, however, that the question was somewhat ambiguous. What I intended to ask about was the number of cases where there was any "fraud" on the part of the transferor, regardless of whether the transferee joined in that fraud. If the answers are in response to the question so understood, then the above conclusion as to the major value of the Article seems sound. However, it is not unlikely that those queried understood by "fraud in fact" the typical fraudulent conveyance situation, i.e., the situation where the transferee is a party to the transferor's fraudulent intent. If that be true, there may well be many cases where the transferor alone had a fraudulent intent, and the other major policy of the act, i.e., to prevent the transferor from pocketing the proceeds and disappearing, s remains dominant. I believe that under the latter assumption, the new article will make a major contribution if the application of proceeds requirement is retained.
Such a requirement will insure against loss by creditors much more effectively than could any statute without such a provision.
Another question related to the reason for the decrease in bulk sales litigation during the past decade. The majority of those queried simply said that more and more people have learned of the existence of the act, and that, of course, is an important factor. One answer suggested that the law was too weak, others that the cost of availing one's self of remedies under the act outweighed the relief which could be obtained, especially in small transactions. On the other hand, one answer indicated that a properly supervised bulk sale has been found to be a quick and effective method of receiving a fair return in an insolvency case, and so has been generally used.P To the extent that litigation has decreased due to the fact that the bulk sale in compliance with a bulk sales statute has been found to be a commercially expedient method of handling a difficult situation, I am certain that adoption of this Article will continue the downward trend in bulk sales litigation. In my opinion it is a superior job of draftsmanship, one which reflects careful thought and meticulous weighing of choices, necessitated by the fact that the interests of creditors always conflict with the interests of purchasers. Because of that fact, I think the end product will prove more workable than any of the existing statutes, and that, therefore, cases of non-compliance will continue to decrease in number. 
